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Introduction

The African Commission on Human and 
Peoples’ Rights (hereinafter the African 
Commission) is the foremost human rights 
organ of the African Union (hereinafter the 
AU) established under the African Charter on 
Human and Peoples’ Rights (hereinafter the 
African Charter) with the mandate to pro-
mote and protect human rights through exa-
mining state reports on the implementation 
of their obligations under the African Charter, 
receiving and adjudicating on complaints of 
human rights violations from State Parties, 
individuals and non-governmental organi-
sations (hereinafter NGOs) and providing 
guidance to Member States through elabora-
tions on the African Charter (For consistency, 
hereinafter the African Charter) provisions in 
the form of resolutions, guidelines, general 
comments among others.1 The African Com-
mission has been in existence since 1987 per-
forming its mandate with reasonable success 
in many regards, especially in terms of norm 
development while somewhat found lacking 
in the performance of its protective mandate, 
at least in the recent past.2 

1 See articles 45 to 59 of the African Charter on Human and 
Peoples’ Rights, adopted in 1986.

2 For instance, for the reporting period of 2018/2019,  
only 3 Communications were decided on the merits, 

The African Commission has also faced 
backlash from the political organs of the Afri-
can Union especially on issues related to the 
rights of lesbian, gay, bisexual, transgender, 
queer, and intersex persons and perceived in-
terference by foreign NGOs, as well as African 
NGOs sponsored by foreign donors, especial-
ly in the aftermath of the granting of Obser-
ver Status to the Coalition of African Lesbians 
(CAL). This culminated in the Executive 
Council of the African Union (AU) requesting 
the African Commission to withdraw the Ob-
server Status granted to CAL and to revise 
its Rules of Procedure for granting Observer 
Status 3 in clear violation of the independence 
of the Commission.4 This review examines 
the performance of the African Commission 
during the year under review, with particular 
emphasis on its independence. It is aimed at 
providing the African Commission and all rele-

while 4 Communications were decided on merits in the 
reporting period 2019/2020. See generally, Amnesty 
International ‘The State of African Regional Human Rights 
Bodies and Mechanisms 2019-2020’ (2020) 23.

3 See Executive Council Decision 1015 adopted during the 
33rd Ordinary Session held in June 2018 in Nouakchott, 
Mauritania.

4 Satang  Nabaneh ‘Maintaining the Independence of the 
African Commission On Human And Peoples’ Rights: 
A Commentary On The Rules Of Procedure, 2020’ (24 
August 2020) Coalition for the Independence of the African 
Commission  https://achprindependence.org/wp-
content/uploads/2020/08/CIAC_RoP_Nabaneh_Rules-of-
Procedure.pdf (accessed 25 February 2021) 1.
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vant stakeholders information to improve the 
functionality of the institution while safeguar-
ding its autonomy. This assessment is done 
through a review of documents, and reports of 
the African Commission including its activity 
reports, communiqués, resolutions, mission 
reports, normative guidelines, decisions and 
press releases. 

Sessions and Activities 

The year 2020 was a difficult and challenging 
year for most organisations, especially for the 
African Commission as the COVID-19 pan-
demic made it impossible to hold in-person 
sessions with the usual attendance of civil 
society State Parties and other partners. As 
a result, the African Commission had to hold 
virtual sessions. In the end, the Commission 
held two ordinary sessions and 4 extraordi-
nary sessions. 

At the 27th Extraordinary Session held from 
19 February to 4 March 2020, the Commis-
sion adopted new Rules of Procedure, Rules 
on the Establishment and Functioning of Spe-
cial Mechanisms and six resolutions.5 At this 
Session, it also considered 46 Communica-
tions including 8 on Seizure; 33 on Admissi-
bility, of which only 3 were declared admis-
sible; and 3 Merit decisions.6

In the intersession period, the African Com-
mission engaged in a number of promotional 
activities including issuing a Press Statement 
on Human Rights-Based effective response to 
the novel COVID-19 virus in Africa, which pro-
vides guidance to African States on placing 
human rights at the centre of their COVID-19 
response measures.7 In this press statement, 
the African Commission talks  

5 African Commission ‘Final communique of the 27th 
Extraordinary Session of the African Commission on 
Human and Peoples’ Rights, Banjul, Republic of The 
Gambia, 19 February to 4 March 2020’ available at 
https://www.achpr.org/sessions/info?id=318 (Accessed 4 
March 2021). 

6 As above. 

7 ‘Press Statement on human rights based effective response 
to the novel COVID-19 virus in Africa’ (24 March 2020) 
https://www.achpr.org/pressrelease/detail?id=483 
(accessed 4 March 2021). 

“… about the inadequacy of the response 
measures adopted by some States Par-
ties to the African Charter, the lack of 
decisive and consistent implementation 
of the measures adopted by such State 
actors and the widespread lack of com-
pliance by the public with the measures 
adopted by States which regrettably un-
dermine the effort to contain the spread 
of the pandemic.”

The African Commission called on states to 
ensure that in responding to the pandemic, 
their actions are in line with their human 
rights obligations under the African Charter. 
This call comes after the Commission’s sta-
tement on COVID-19 and human rights on 
28 February 2020, making it the first human 
rights treaty body to do so.8 

From 29 June to 1 July 2020, the African Com-
mission held its 28th Extraordinary Session 
virtually due to the travel restrictions necessi-
tated by the COVID-19 pandemic.9 At this ses-
sion, four new Commissioners were sworn in 
– Commissioner Dr. Marie Louis Abomo of Ca-
meroon, Commissioner Mudford Zachariah 
Mwandenga of Zambia, Commissioner Ndiaye 
Gaye of Senegal and Commissioner Alexia Ge-
trude Amesbury of Seychelles,10 pursuant to 
their election by the Executive Council of the 
African Union (AU) in February 2020.11 This 
brings the membership of the African Com-
mission to 6 women and 5 men, achieving 
equal representation of women and men in 
line with the AU Parity Policy as embedded 
in Article 4L of the Constitutive Act, the Rules 
of Procedure of the Commission and Agenda 
2063.12 

8 ‘Press statement on the coronavirus (COVID-19) crisis’ 
(28 February 2020) https://www.achpr.org/pressrelease/
detail?id=480 (accessed 4 March 2021).

9 African Commission ‘Final Communique of the 29th 
Extraordinary Session of the African Commission on 
Human and Peoples’ Rights, Virtual Session, 29 June to 1 
July 2020’ available at https://www.achpr.org/sessions/
info?id=325 (accessed 4 March 2021). 

10 As above. 

11 Executive Council Decision Ex.CL. Dec/1225(XXXVI) of 10 
February 2020.

12 Current commissioners, https://www.achpr.org/

https://www.achpr.org/sessions/info?id=318
https://www.achpr.org/pressrelease/detail?id=483
https://www.achpr.org/pressrelease/detail?id=480
https://www.achpr.org/pressrelease/detail?id=480
https://www.achpr.org/sessions/info?id=325
https://www.achpr.org/sessions/info?id=325
https://www.achpr.org/currentcommissioners
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The African Commission’s first Ordinary Ses-
sion for the year (66th Ordinary Session) was 
held virtually from 13 July to 7 August 2020.13 
The public sessions were dominated by dis-
cussions on the impact of the COVID-19 pan-
demic and the responses adopted by Member 
States on human rights on the continent.14 
The African Commission granted Observer 
Status to two NGOs in line with its Resolution 
on the Criteria for the Granting and Main-
taining of Observer Status.15 These were the 
Human Rights Documentation and Training 
Centre and the Centre for Rights Education 
and Awareness. The African Commission also 
deferred consideration of one application for 
Observer Status from the National Coalition 
of Human Rights Defenders from Uganda. 
This brings the total number of NGOs with 
Observer Status with the African Commission 
to five hundred and twenty-five (525). 

At this session, the African Commission consi-
dered 15 Communications, adopting two Me-
rits decisions.16 The African Commission also 
adopted 26 resolutions on its special mecha-
nisms, country resolutions and thematic re-
solutions and examined the Combined 9th 
and 10th Periodic Reports of Mauritius (2016-
2019).17 The Report was considered on 24 
and 27 July 2020, which was presented by the 
Minister of Foreign Affairs, Nando Bodha. The 
Commissioners raised questions and gene-
ral observations including on issues related 
to the protection of human rights defenders, 
women’s rights and peaceful assemblies. 

Subsequent to this, the African Commission 
held its 29th Extraordinary Session virtually, 
from 2-5 October 2020.18 This Session had no 

currentcommissioners.

13 African Commission ‘Final Communique on the 66th 
Ordinary Session of the African Commission on Human 
and Peoples’ Rights’ Virtual Session, 13 July to 7 August 
2020’ available at https://www.achpr.org/sessions/
info?id=335 (accessed 5 March 2021). 

14 As above. 

15 As above, para 29. 

16 As above, para 39. 

17 As above, para 33. 

18 African Commission ‘Communique of  the 29th 

public sessions and mainly discussed issues 
related to the internal processes of the Com-
mission.19

This Extraordinary Session was followed by 
the 67th Ordinary Session of the Commission 
which was held virtually from 13 November 
to 3 December 2020.20 Issues discussed at 
the Session included the COVID-19 pandemic 
and response measures from Member States, 
police violence resulting from the #EndSARS 
protests in Nigeria and elections-related 
violence in Ivory Coast (Cote d’Ivoire) and 
Guinea and the conflict in the Tigray region 
of Ethiopia. Other issues discussed include 
the African Union’s agenda for Silencing the 
Guns, decriminalization of petty offences, 
healthcare and it’s financing, protection from 
enforced disappearances, extractive indus-
tries and illicit financial flows, forced displa-
cements and conflicts, freedom of association 
and the rights of older persons.21 The African 
Commission also granted Observer Status to 
three NGOs in line with its Resolution on the 
Criteria from Granting and Maintaining Ob-
server Status,22 and considered the Combined 
4th, 5th and 6th Periodic Report of Cameroon.23 
This is the first time that Cameroon is repor-
ting on the implementation of the Protocol to 
the African Charter on Human and Peoples’ 
Rights on the Rights of Women in Africa 
(hereinafter the Maputo Protocol) and the 

Ordinary Session of  the African Commission on 
Human and Peoples’ Rights, Virtual Session, 2nd, 3rd 
and 5th October 2020’ available at https://www.achpr.
org/sessions/info?id=336 (accessed 5 March 2021). 

19 As above. 

20 African Commission ‘Final Communique of  the 
67th Ordinary Session of  the African Commission 
on Human and Peoples’ Rights, Virtual Session, 13 
November to 3 December 2020’ available at https://
www.achpr.org/sessions/info?id=356 (accessed (6 
March 2021). 

21 As above, para 24. 

22 As above para 27. These are: the African Biodiversity 
Network (ABD) in Kenya, the Media Counsel of  
Tanzania (MCT) in Tanzania, and the Maat for Peace, 
Development and Human Rights based in Egypt. This 
brings the total number of  NGOs with Observer Status 
to 528. 

23 As above, para 31. 

https://www.achpr.org/currentcommissioners
https://www.achpr.org/sessions/info?id=335
https://www.achpr.org/sessions/info?id=335
https://www.achpr.org/sessions/info?id=336
https://www.achpr.org/sessions/info?id=336
https://www.achpr.org/sessions/info?id=356
https://www.achpr.org/sessions/info?id=356
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Convention for the Protection of Internally 
Displaced Persons in Africa (hereinafter the 
Kampala Convention).

The African Commission also considered 20 
Communications at the Session and adop-
ted 7 resolutions. For example, Resolution 
469 was adopted on the situation of Ethiopia 
on the ongoing conflict in the Tigray region, 
which has led to forced displacement, threats 
to the safety, security, well-being and liveliho-
od of the people.24 The other thematic reso-
lutions were Resolution 472 on the Prohibi-
tion of the Use, Production, Export and Trade 
of Tools Used for Torture;25 Resolution 468 
on the Safety of Journalists and Media Prac-
titioners in Africa;26 Resolution 470 on the 
Protection of Refugees, Asylum Seekers and 
Migrants in the fight against the Covid-19 
pandemic in Africa;27 Resolution 466 on Pri-
sons and Conditions of Detention in Africa;28 
Resolution 467 on the Need for Silencing the 
Guns in Africa Based on Human and Peoples’ 
Rights;29 and Resolution 471 on the Mandate 
Renewal of the Support Group of the Special 
Rapporteur on Human Rights Defenders and 
Focal Point on Reprisals in Africa for the Pro-
motion and Effective Implementation of the 
Guidelines on Freedom of Association and 
Assembly in Africa.30 Between 11 and 19 De-
cember 2020, the African Commission held 
its 30th Extraordinary Session.31 The Session 
was convened to discuss the implementation 
of its Strategic Plan 2021-2025, which was 
adopted during the 67th Ordinary Session as 
well as to consider and adopt its 2021 Annual 
Work Plan in line with the new Strategic Plan, 
among other things.

24 ACHPR/Res.469 (LXVII) 2020.

25 ACHPR/Res.472 (LXVII) 2020, 

26 ACHPR/Res.468 (LXVII) 2020;

27 ACHPR/Res.470 (LXVII) 2020. 

28 ACHPR/Res.466 (LXVII) 2020.

29 ACHPR/Res.467 (LXVII) 2020

30 ACHPR/Res.471 (LXVII) 2020.

31 African Commission ‘Final Communique of the 30th 
Extraordinary Session of the African Commission on 
Human and Peoples’ Rights, Virtual Session, 11th – 19th 
December 2020’ available at https://www.achpr.org/
sessions/info?id=358 (accessed 6 March 2020).

On 30 November 2020, the African Commis-
sion transmitted a joint letter of Urgent Ap-
peal to the President of Nigeria concerning 
reprisals against civil society and individuals 
associated with or perceived to be supporters 
of the #EndSARS protests in Nigeria.32  

The African Commission also joined the In-
ter-American Commission for Human Rights, 
United Nation’s Special Rapporteur on Free-
dom of Assembly and Association, the OSCE 
Office for Democratic Institutions and Hu-
man Rights (ODIHR) to issue a Joint Decla-
ration on the Right to Freedom of Peaceful 
Assembly and Democratic Governance33 on 
10 December 2020 – International Human 
Rights Day. The first of its kind – jointly is-
sued by UN experts and experts of regional 
human rights mechanisms. The Declaration 
highlights the obligations of states not to 
only respect the right to freedom of assem-
bly and association but also to meaningfully 
respond to the demands of protesters.34 The 
Declaration also calls on governments to see 
human rights defenders and civil society ac-
tivists as partners rather than as enemies or 
dissidents of the State.35

Appraisal of the African Commission’s 
Work During 2020

The number of State Party periodic reports 
examined during this period was substantial-
ly low, most likely due to the COVID-19 pan-
demic, which forced many governments to 
shift priorities to response measures.  

In the middle of the pandemic, the African 
Commission held 6 sessions (two ordinary 
sessions and 4 extraordinary sessions), the 
highest number of sessions in any single year 
in the recent past. While Rule 28 (1), which 

32 African Commission ‘Statement on letter of Urgent Appeal 
to the Federal Republic of Nigeria’ available at https://
www.achpr.org/pressrelease/detail?id=551 (accessed 5 
March 2021). 

33 Available at https://www.achpr.org/pressrelease/
detail?id=553 (accessed 5 March 2021). 

34 Para 5. 

35 Para 1(g). 

https://www.achpr.org/sessions/info?id=358
https://www.achpr.org/sessions/info?id=358
https://www.achpr.org/pressrelease/detail?id=551
https://www.achpr.org/pressrelease/detail?id=551
https://www.achpr.org/pressrelease/detail?id=553
https://www.achpr.org/pressrelease/detail?id=553
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now increases the ordinary sessions from 2 
to 4 sessions was not adhered to, the African 
Commission faced unprecedented disruption 
to their work due to the COVID-19 pandemic. 
However, the increase in the number of ses-
sions is positive given the inadequacy of the 
previous sessions to cover the African Com-
mission’s very extensive programme of work. 
Rule 28(2) also further vests decision-making 
power on the convening of sessions in the 
hands of the Chairperson of the African Com-
mission in consultation with other members 
of the Commission and removes the require-
ment for consultation between the African 
Commission’s Chair and the AUC Chair in the 
setting of such session dates.  

The sessions were also held virtually in line 
with Rule 27(3) on live transmission of ses-
sion proceedings when possible. The holding 
of virtual sessions has the potential to in-
crease civil society participation in the ses-
sions of the Commission, thereby culminating 
into more accessible and inclusive sessions. 
Equally important is the need to harness the 
opportunities that technologies can provide 
for the enjoy of human rights on the conti-
nent. 

The African Commission also issued 39 reso-
lutions in the course of the year; the highest 
number of resolutions issued by the Commis-
sion in a single year in the recent past. A huge 
number of these were related to COVID-19 
standard-settings including:36

•  Press Statement on the coronavirus (Co-
vid-19) crisis, 28 February 2020;

•  Press Statement on human rights based 
effective response to the novel COVID-19 
virus in Africa, 24 March 2020;

•  Press Release by the Special Rapporteur 
on Freedom of Expression and Access to 
Information in Africa on the importance 
of access to the internet in responding to 
the COVID-19 pandemic, 8 April 2020; 

•  Press Release of the Special Rapporteur 

36 Available here: https://www.achpr.org/
documentationcenter?search=Press Statement on human 
rights based effective response to the novel COVID-19 
virus in Africa (accessed 25 February 2021). 

on Prisons, Conditions of Detention and 
Policing in Africa on the release of priso-
ners during the COVID-19 pandemic, 17 
April 2020;

•  Press release of the Special Rapporteur 
on Prisons, Conditions of Detention and 
Policing in Africa on reports of excessive 
use of force by the police during COVID-19 
pandemic, 22 April 2020;

•  Press Release on the impact of the CO-
VID-19 virus on indigenous communities 
in Africa, 23 April 2020;

•  Press Release of the Special Rapporteur 
on the Rights of Women in Africa on vio-
lations of women’s rights during the CO-
VID-19 pandemic, 6 May 2020;

•  Press Statement on ACHPR letter sub-
mitted to the African Union Chairperson 
H.E. President Cyril Ramaphosa on ma-
king human rights key pillar of the conti-
nental response to COVID-19, 7 May 2020;

•  Press Release of the Special Rapporteur 
on Human Rights Defenders and Focal 
Point on Reprisals in Africa on the protec-
tion of human rights defenders during the 
COVID19 pandemic, 11 May 2020;

•  Press Statement on the human rights of 
mine workers and mining affected com-
munities during COVID-19 pandemic in 
South Africa, 18 May 2020; 

•  Press Release on the holding of general 
elections in Burundi in the context of the 
prevalence of the coronavirus Pandemic, 
19 May 2020;

•  Africa: we must act now to avoid a catas-
trophe, say rights chiefs, 20 May 2020; 

•  Press Release on the impact of the CO-
VID-19 pandemic on economic, social and 
cultural rights in Africa, 5 June 2020; 

•  Statement on elections in Africa during 
the COVID-19 pandemic, 22 July 2020;

•  Press Release of The Special Rapporteur 
on Human Rights Defenders and Fo-
cal Point on Reprisals In Africa On The 
Protection Of Human Rights Defenders 
During The COVID-19 Pandemic, 2 No-
vember 2020

The actions undertaken by the African Com-
mission show the urgency with which it took 

https://www.achpr.org/documentationcenter?search=Press%20Statement%20on%20human%20rights%20based%20effective%20response%20to%20the%20novel%20COVID-19%20virus%20in%20Africa
https://www.achpr.org/documentationcenter?search=Press%20Statement%20on%20human%20rights%20based%20effective%20response%20to%20the%20novel%20COVID-19%20virus%20in%20Africa
https://www.achpr.org/documentationcenter?search=Press%20Statement%20on%20human%20rights%20based%20effective%20response%20to%20the%20novel%20COVID-19%20virus%20in%20Africa
https://www.achpr.org/documentationcenter?search=Press%20Statement%20on%20human%20rights%20based%20effective%20response%20to%20the%20novel%20COVID-19%20virus%20in%20Africa
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its role in providing guidance to states during 
this time rather than stepping back. The Afri-
can Commission also adopted 5 merits deci-
sions, a marked improvement from its prac-
tice in recent years where no merits decisions 
were issued at all in some instances, much to 
the displeasure of civil society groups and li-
tigants.37 In recognition of the need to address 
the issue of dealing with Communications, 
the Chairperson noted that the African Com-
mission adopted its 2021-2025 Strategic 
Plan. This Plan identifies the “strengthening 
the protection mandate of the Commission – 
the speedy processing of Communications – 
as its first strategic priority area.”38 There is 
urgent need to reduce the Communications 
backlog and the African Commission needs to 
take proactive measures to give some priority 
to the Communications mandate.

While the African Commission engaged in 
many activities in the course of the year, pe-
rhaps one of the most monumental tasks un-
dertaken by the African Commission, espe-
cially with regards to the recent challenges to 
its independence is the adoption of the new 
rules of procedure. As noted by Commissio-
ner Solomon Dersso, the Chairperson of the 
Commission, the African Commission:39

… invite[s] all stakeholders to rely on the 
RoPs along with the African Charter in 
engaging with the African Commission 
for a more efficient and effective execu-
tion by the Commission of its mandate 
under the African Charter.

The 2020 Rules of Procedure both simplifies 
and clarifies some of the working methods of 

37 See generally, Amnesty International ‘The State of African 
Regional Human Rights Bodies and Mechanisms 2019-
2020’ (2020). 

38 African Commission ‘Closing Statement of the Chairperson 
of the African Commission on Human and Peoples’ 
Rights, Honourable Commissioner Solomon Ayele Dersso, 
delivered at the Closing Ceremony of the 67th Ordinary 
Session’ (7 December 2020) https://www.achpr.org/
sessions/statements?id=140 (accessed 5 March 2021).

39 African Commission ‘Press Release on Publication of New 
Rules of Procedure of the African Commission on Human 
and Peoples’ Rights, 2020’ (7 July 2020) https://www.
achpr.org/pressrelease/detail?id=518 (accessed 6 March 
2021).

the African Commission, as well as reinforces 
its independence in some respects.40 For ins-
tance, the new Rules of Procedure provides 
timelines on how the African Commission 
will deal with Communications, from sei-
zure to a merits’ decision. Notably, the Rules 
of Procedure clarifies that the Secretariat 
of the African Commission is now primarily 
responsible for deciding on the seizure of 
Communications as an administrative pro-
cess without the need for the involvement 
of Commissioners, except in cases where the 
Secretariat refuses to be seized of a Commu-
nication, in which case it must be referred to 
the African Commission for further conside-
ration. Additionally, Rule 104 of the the Rules 
of Procedure provides further clarity on the 
participation of third parties such as ami-
cus curiae and intervention by third parties 
with a direct interest in a case. An amicus 
can request to intervene by making a written 
or oral submission at any moment after the 
Respondent State has been asked to make 
its submissions on a case where previously 
it was not clear when such briefs could be 
submitted. The Rule articulates that amicus 
briefs may be submitted by interested parties 
of their own accord or at the invitation of the 
African Commission. 

Secondly, it lays down clear procedures in 
that requests to intervene should be sent to 
the Secretariat, contact details of the author 
and motivation on how the submission can be 
useful to the African Commission. It can also 
not be longer than 10 pages. If the request to 
intervene as amicus curiae has been decided 
and a leave is granted to intervene in the case 
by making written or oral submissions, Rule 
105 on procedure to intervene will then be-
come applicable. Previous criticism of the 
African Commission’s approach to amicus 
curiae has been that the African Commission 
does not elaborate on the type or form of the 
information that can be submitted in the ami-
cus brief, and the procedure is generally un-

40 Nabaneh (n 3 above)1-9.

https://www.achpr.org/sessions/statements?id=140
https://www.achpr.org/sessions/statements?id=140
https://www.achpr.org/pressrelease/detail?id=518
https://www.achpr.org/pressrelease/detail?id=518
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defined.41 In an attempt to address this, the 
African Commission, by virtue of Rule 105 
(4), shall do the following: 
a. Share the parties’ pleadings with the ami-

cus curiae;
b. Require the amicus curiae to file an ami-

cus brief within thirty (30) days; and
c. Share the amicus brief with the parties 

and require them to file their responses 
within thirty (30) days.

Additionally, the author of the brief may be able 
to address the African Commission only if the 
African Commission gives its express consent 
for them to make such oral presentations, as well 
as the possibility of the brief being published on 
the Commission’s website. Rule 106 also enables 
the African Commission to receive submissions 
from third parties with an interest in the case 
“prior to the merits stage of the communication 
under consideration.” The third party must de-
monstrate how he or she will benefit or directly 
suffer from the outcome of the communication.

However, the African Commission’s reten-
tion of the confidentiality rules continues 
to make it difficult for engagement with the 
public who requires sufficient information to 
be able to participate in proceedings as third 
parties. Throughout the Rules, the African 
Commission insists that all process relating 
to the communications procedure and other 
procedures, including pleadings (Rule 24), 
are subject to the confidentiality provisions of 
Article 59 of the African Charter. The African 
Commission’s inflexible adherence to confi-
dentiality has the potential to stifle advocacy 
and litigation.

The new provisions on the referral of cases 
also raises some concerns as they limit the 
circumstances under which the African Com-
mission may refer cases to the African Court 
on Human and Peoples’ Rights (hereinafter 
the African Court), potentially even further 
cutting down the prospects of the African 

41 Frans Viljoen & Adem Kassie Abebe, ‘Amicus Curiae 
Participation Before Regional Human Rights Bodies in 
Africa’ (2014) 58 Journal of  African Law 22, pp. 30–31, 
34.

Commission referring cases to the African 
Court. Rule 130 of the Rule of Procedures now 
only allows the African Commission to seize 
the jurisdiction of the African Court by refer-
ring cases of which it has not already ruled on 
admissibility. This limits the instances under 
which complainants can motivate the African 
Commission to refer a Communication to the 
Court, further potentially dwindling the pos-
sibility of the Commission referring cases to 
the Court.

The 2020 Rules of Procedure, most impor-
tantly, reinforce the independence of the 
African Commission by indicating that the 
African Commission is an ‘autonomous treaty 
organ’ of the AU which is mandated to pro-
mote and protect human rights on the conti-
nent.42 Other provisions in the Rules of Proce-
dure that reinforces the independence of the 
African Commission includes new provisions 
that empower the Chairperson  of the Afri-
can Commission in consultation with other 
members to determine the venue and sche-
dule for sessions without the need to consult 
the Chairperson of the AU Commission. This 
is an important provision in the face of the 
recent increases in interference by the poli-
tical organs in the functioning of the African 
Commission. Another important provision in 
the 2020 Rules of Procedure that is essential 
for the independence of the African Commis-
sion is the retention of the Resolution on the 
Granting and Maintenance of Observer Status 
as the primary instrument for assessing civil 
society engagement with the African Com-
mission. Notably, Executive Council decision 
1015 had requested the African Commission 
to revise its rules for granting Observer Sta-
tus in line with AU policies. This directive 
appears to have been resisted by the African 
Commission which reinforced the essence of 
the Resolution on the granting of Observer 
sStatus in its new Rules of Procedure and has 
subsequently continued to apply the provi-
sions of the Resolution in the granting of ob-
server status to new NGOs in the period un-
der review. There is no indication from any 

42 Rule 3(1) of  2020 Rules of  Procedure. 



8

publicly available information that the Afri-
can Commission intends to revise or adopt 
new rules on the granting of Observer Status. 

Conclusion

Despite the unprecedented challenge of the 
pandemic, the African Commission had a busy 
and quite productive year, adapting to the use 
of technology to host its sessions and other 
activities, evidenced by the number of Com-
munications considered, merits decisions 
issued and resolutions passed. For the first 
time in many years, the African Commission 
adopted 5 merit decisions. This comes on the 
back of many years of inactivity in the pro-
tective mandate of the African Commission 
which has been subject to much criticism. 

In terms of its independence, despite pressure 
from the Executive Council, the 2020 Rules of 

Procedure shows that the African Commis-
sion will continue to admit NGOs to observer 
status based on its old Resolution contrary to 
the demand of the Executive Council to adopt 
new rules on the granting of Observer Status. 
The new Rules of Procedure also highlights 
the autonomous status of the African Com-
mission and empowers the Chairperson of 
the African Commission in consultation with 
other members, to determine the venue and 
schedule of sessions, unlike the 2010 rules 
which empowered the Chairperson of the AU 
Commission to have some substantial powers 
in the scheduling of African Commission ses-
sions. These are positive developments for 
its the independence which requires stead-
fast pushback from the African Commission 
against the encroachment on its autonomy 
and independence. 
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