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SUMMARY ANALYSIS OF DECISION 1015 

Introduction 

The African Union (AU) Executive Council adopted Decision 1015 during the 33rd 

Ordinary Session that was held in June 2018 in Nouakchott, Mauritania. As a result, 

representatives from civil society organizations and national human rights institutions 

convened a response meeting on the margins of the 63rd Ordinary Session of the African 

Commission on Human and Peoples’ Rights (ACHPR) held in Banjul, The Gambia in 

October 2018 to devise strategy on how to respond to the negative implications of the 

Decision 10151. 

The Decision 1015 threatens the existence of a supra-national, independent regional 

system, which has been established to oversee compliance with human and peoples’ 

rights. This Decision is based on unfounded assumptions that are untrue and 

delegitimize the very nature, existence, independence and functioning of the ACHPR. 

Additionally, it contravenes the African Charter on Human and Peoples’ Rights (African 

Charter). 

This paper highlights the paragraphs that are perceived as potentially problematic and 

provides an analysis of each one of them, while highlighting issue linkages within the 

Decision 1015.  

Paragraph 5 

The Executive Council “UNDERLINES that the independence enjoyed by the 

[ACHPR] is of functional nature and not independence from the same organs that 

created the body, while expressing caution on the tendency of the [ACHPR] acting 

as an appellate body, thereby undermining national legal systems.”   

 

The ACHPR was established by the African Charter, a human rights treaty that has been 

ratified by the vast majority of AU member states, with the objective to promote and 

protect human and peoples' rights in Africa. By accepting the African Charter, ratifying 

states accept regional supervision of the implementation of the rights enshrined in the 

Charter. Paragraph 5 of the Decision 1015 prescribes a new interpretation of the 

ACHPR’s independence, describing it as being of a ‘functional’ nature. The paragraph 

further states that the ACHPR is not independent from the organs that created it. The 

ACHPR is not created by AU organs but by the African Charter. Hence, it derives its 

power and mandate from this Charter.   

 

Paragraph 5 also indicated that the ACHPR has a “tendency … of … acting as an appellate 

body, thereby undermining national legal systems.” This argument echoes defenses put 

                                                             
1   Decision by the Executive Council of the African Union on the Joint Retreat of the Permanent Representatives’ Committee (PRC)  
and the African Commission on Human and Peoples’ Rights (ACHPR). Doc.EX.CL/1015(XXXII).  

https://au.int/sites/default/files/decisions/34655-ex_cl_dec_1008_-1030_xxxiii_e.pdf
https://www.achpr.org/home
https://www.achpr.org/home
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forward by states not wishing to comply with international human rights norms and 

standards under the guise that these undermine ‘national sovereignty’.  

 

The ACHPR does not act as an ‘appellate body’. In fact, on numerous occasions the 

ACHPR has underlined that it is not a ‘court of first instance’ or an ‘appellate court’. It 

does not replace national courts, though it steps in when national courts are unable or 

unwilling to address human rights concerns. The ACHPR does not review the case 

before it for compliance with national law, neither does it re-evaluate the evidence and 

facts. Its only role is to supervise states’ implementation of the African Charter. The 

question before the ACHPR is if the state has violated the African Charter, it does not 

determine if the state violated national law.  

 

Further, this position contradicts one of the main purposes of the ACHPR which is to 

provide recourse when national legal systems fail to provide appropriate remedies to 

victims of human rights violations. The ACHPR is a charter-based organ established to 

monitor and advise states on compliance of their obligations. Hence, it is not and should 

not be seen as an appellate body. The ACHPR derives its legitimacy, powers and 

mandate from the African Charter, which has the same legal force as the Constitutive 

Act of the AU. 

 

The systems of protection of human rights that were built after 1948 were designed to 

have judicial or quasi-judicial mechanisms and procedures specifically to protect 

individuals from the unchecked power of nation states. Existing legal principles confirm 

that the ACHPR as a quasi-judicial body is characterized by three types of 

independence: functional, institutional and financial independence.  

 

The ACHPR, similar to United Nations human rights bodies that were established by 

treaties and other regional human rights bodies in the Inter-American and European 

systems of human rights, was established to independently monitor compliance of 

States with the human rights that they committed to uphold. Hence, the ACHPR must 

enjoy independence which includes establishing its own procedures without 

interference from the States to fulfill its mandate. This sits at the very core of the supra-

national nature of human rights protection mechanisms. The Commissioners of the 

ACHPR are expected to function in their individual capacity to objectively promote, 

protect and investigate human rights abuses in all African States. 

  

The ACHPR cannot carry out its mandate if, as spelled out by the Paragraph 5 that its 

first accountability and responsibility is towards member states of the AU, instead of 

upholding the human rights of the very people it was created to serve. There should be 

no hierarchy between the Constitutive Act and the African Charter. The Charter is the 

primary source of law regulating the commission mandate and procedures as per the 
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Vienna Convention on the Law of Treaties. Both treaties have undergone ratification 

thus enjoy the same legality and binding nature. 

 

The irrational concern expressed about the ACHPR acting as an appellate body is based 

on a misunderstanding of the provisions of the African Charter, and the role of the 

ACHPR. By accepting the African Charter, states agree to the supervision by a body of 

independent experts, the ACHPR. When states become party to the African Charter, they 

give up part of their sovereignty and agree to the principle of subsidiarity. Therefore, 

state parties have the first opportunity to redress complaints arising from the 

application of the African Charter. When the national legal system fails to provide 

appropriate remedies, victims of human rights violations may seek recourse from the 

African Commission.  

 

Having voluntarily agreed to give effect to the rights enshrined in the African Charter, 

state parties must be provided with a first opportunity to address complaints arising 

from the application of the African Charter. However, states’ primary duty complements 

the supervisory role of the ACHPR. Without the possibility of recourse, states would not 

be held accountable for failing to protect the rights of its people, consequently making 

the African Charter a meaningless document.  

 

Notably, the ACHPR has since its establishment in 1987 been operating as a body of 

independent oversight with the competence to provide recourse after victims have tried 

to exhaust domestic remedies.  The ACHPR has exempted victims from exhausting 

domestic remedies, where these remedies were not actually available, did not offer a 

prospect of success, were not capable of redressing the complaint, or were unduly 

prolonged. 

 

Paragraph 6 

The Decision 1015 under Paragraph 6, the Executive Council, under three sub-

paragraphs emphasizes the need to have collaboration and cooperation between the 

ACHPR and AU policy bodies. It is critical to highlight that such collaborations are 

already ongoing. The ACHPR is already collaborating with States through the African 

Peer Review Mechanism (APRM). Additionally, as of January 2019, The ACHPR is in the 

process of forging collaborative relationships with the Peace and Security Council of the 

African Union. Collaborations forged by the ACHPR ought not to be interpreted as 

interference by member states. Therefore, it is concerning that in Paragraph 7(iv), the 

Executive Council makes a request for the operationalization of the PRC Sub-Committee 

on human rights, democracy and governance. This reinforces the false rhetoric that the 

“ACHPR does not enjoy independence from the same organs that created it.” 
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Paragraph 7(iii) 

The Executive Council in paragraph 7(iii) of Decision 1015 requests the State Parties to 

“conduct an analytical review of the interpretative mandate of ACHPR to in the 

light of a similar mandate exercised by the African Court and the potential for 

conflicting jurisprudence.” 

 

The African Charter establishes this ‘interpretative mandate’ in two ways: promotion 

and protection. The promotional mandate allows the ACHPR to raise awareness, inform 

and sensitize people and States aiming at promoting human rights. Part of this mandate 

is also the examination of state reports and issuing of Concluding Observations. The 

establishment of the African Court in no way affects the promotional mandate of the 

Commission. As for the protective mandate, the African Court has been established to 

complement the protective mandate of the ACHPR. To prevent the African Court from 

being over burdened with cases, the ACHPR filters complaints received from State 

Parties to the African Court Protocol2. As of June 2017, only 30 out of 55 member states 

had ratified this Protocol. In respect to the member states that have ratified the African 

Court Protocol, the ACHPR has exclusive protective mandate. As such, the African 

Commission’s protective mandate remains the only means of redressing complaints 

arising under the African Charter (at least for the foreseeable future). 

 

Paragraph 8 

Sections iv, v, vii and viii of Paragraph 8 raise a direct conflict with Article 42(2) of the 

African Charter and, in the circumstances, are invalid. 

 

Paragraph 8(iv) requests the ACHPR to submit to the policy organs “for consideration 

and adoption the revised criteria for granting and withdrawing observer status 

for Non-Governmental Organizations (NGOs), which should be in line with the 

already existing criteria on accreditation of NGOs to the AU, taking into account 

African values and traditions.” 

 

The Executive Council does not have authority to dictate the ACHPR on its Rules of 

Procedure in as much as it has not set out any justifiable basis for the review of the 

current accreditation criteria Additionally, there is no plausible reason for aligning the 

criteria for granting and withdrawing observer status for NGOs with the criteria on 

accreditation of NGOs to the African Union. This request causes distress as the African 

Union’s accreditation process is relatively onerous and opaque. It is difficult to establish 

how many NGOs have been accredited to date.  

                                                             
2 June 10, 1998: Protocol to the African Charter on Human And Peoples' Rights on the Establishment of an African Court on Human 
and Peoples' Rights.  
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Presently, accreditation of NGO’s by the ACHPR is regulated by Rule 683 of the 

Procedures and Resolution 3614. From October 1987 until November 2016 (when 

Resolution 361 was adopted) the Commission has accredited 504 NGOs. This 

demonstrates the commitment by ACHPR to upholding the Kigali Declaration (2003) 

that the participation of CSO’s in decision-making processes must be encouraged with 

the aim of consolidating participatory democracy and sustainable development. 

 

Contrarily, the Executive Council have conveniently utilised “African values and 

traditions” to exclude certain organizations from accessing observer status with the 

ACHPR. This can be deduced from successive paragraphs where the ACHPR is requested 

to withdraw the observer status of the Coalition of African Lesbian (CAL). The African 

Charter in its Preamble, ascertains “taking into consideration the virtues of their 

historical tradition and the values of African Civilization which should inspire and 

characterize their reflection on the concept of human and peoples’ rights”, and further 

highlights that the State Members are “conscious of their duty to achieve the full 

liberation of Africa… and all forms of discrimination”. In Decision 1015, the Executive 

Council has distorted African values and traditions.   

 

Paragraph 8(v) requests that the ACHPR “verify all allegations submitted to it and 

carry out due diligence with concerned State Parties including such allegations in 

its activity reports to the Executive Council”  

 

This paragraph affects the very core of the quasi-judicial role of the ACHPR as spelled 

out by the African Charter and as accepted by State Parties to the African Charter. The 

wording “all allegations submitted to it” … “before including such allegations in its 

activity reports” is ambiguous. Neither the African Charter nor the Rules of Procedure of 

the ACHPR speak about “allegations” received from either State Parties or from entities 

other than State Parties. Rather, the African Charter and the Rules of Procedure refer to 

“communications”.  The use of the term “allegations” carries a negative connotation and 

results in the perception that the state filing the complaint or entity is untrustworthy, 

therefore, its claim needs to be “verified”. This is misleading. 

 

Additionally, requesting the ACHPR to “carry out due diligence with concerned State 

Parties” is superfluous.  The African Charter expressly provides for the State Party 

concerned to respond to the communication.  The State Party’s response ought to 
                                                             
3 Rule 68: Non-governmental organisations 
1. Non-governmental organisations working in the field of human rights in Africa may be granted observer status with the 

Commission. 
2. Non-governmental organisations having observer status with the Commission shall enjoy the rights and perform the duties 

stipulated in the Resolution on the Granting of Observer Status. 
3. Non-Governmental organisations with observer status with the Commission shall fulfil their obligations stipulated under the 

Resolution referred to in paragraph 2 of the present Rules. 
4 361: Resolution on the Criteria for Granting and Maintaining Observer Status to Non-Governmental Organizations working on 
Human and Peoples’ Rights in Africa - ACHPR/Res.361(LIX)2016 
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address the factual matrix raised in the communication.  Once this information is 

presented and received under the prevailing Charter provisions it is unnecessary to 

further burden the ACHPR with the obligation to undertake a “due diligence” with 

concerned State Parties to verify the so-called allegations. The ACHPR is not 

empowered to merely receive “allegations”; rather in its consideration of 

communications, the ACHPR will consider all information placed at its disposal.  

Further, as a quasi-judicial body handling admissible complaints, the ACHPR cannot rely 

on clearance from States Parties implicated in the violations and have failed to provide 

local remedies to the victims. 

 

Paragraph 8(vii) request the ACHPR to “withdraw the accreditation of the Coalition 

for African Lesbians (CAL) NGO latest by 31st December 2018 in accordance with 

previous decisions of AU Policy Organs.” 

 

It is imperative to highlight that CAL complied with the existing provisions regulating 

the accreditation of NGO’s thus it was accredited with observer status by the ACHPR. 

Resolution 361 provides that observer status may be suspended or withdrawn from any 

NGO that does not fulfil the present criteria as stipulated in Chapter 4(3)5.  Implicit in 

this provision is that the ACHPR must ascertain that grounds exist for the withdrawal of 

the accreditation. This request by the Executive Council fails to provide a legal 

justification for the withdrawal of accreditation and contravenes Resolution 361.  The 

Executive Council does not have the powers to withdraw observer status. 

 

Finally, Paragraph 8(viii) requests the ACHPR to “observe confidentiality at all stages 

of the work of the [ACHPR] in line with article 59 of the Charter”  

 

The Working Group on Communications has confirmed that confidentiality under 

Article 596 of the African Charter means that only parties to a communication are 

entitled to receive information relating to their communications before the AU’s policy 

organs have authorised the Activity Reports in which the communication in mentioned.  

The Working Group Reports of 2017 expressly maintain that once the Activity Report 

has been authorised for publication by the AU policy organs, the general public can have 

access to the text of the final decisions mentioned in that report. In light of so far 

discussed, paragraph 8(viii) contravenes the current understanding of the 

                                                             
5 Observer status may be suspended or withdrawn from any NGO that does not fulfill the present criteria, after deliberation by the 
Commission. 
6 Article 59 

1. All measures taken within the provisions of the present Chapter shall remain confidential until the Assembly of Heads of 
State and Government shall otherwise decide. 

2. However the report shall be published by the Chairman of the Commission upon the decision of he Assembly of Heads of 
State and Government. 

3. The report on the activities of the Commission shall be published by its Chairman after it has been considered by the 
Assembly of Heads of State and Government. 
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confidentiality principle as set out in Article 59 of the African Charter.  Further, 

confidentiality in the terms established under Article 59(1) refers only to the measures 

taken in “the present chapter” of the African Charter, regarding protective measures 

and it is not meant to be construed for all other measures or functions of the ACHPR.  

 

Conclusion 

The larger context of the Decision 1015 is that of a fast-growing extreme right ideology 

and organizing which threaten to undo where not already undone, the progress 

women’s rights, sexual rights and indeed human rights advocacy has made over the 

years.  Women Human Rights Defenders are yet again repressed and their legitimacy 

threatened by such a decision in the wake of increasing non-accountability from those 

bodies and spaces which are charged with the very task of human rights accountability. 

There are more forces banding together to work against organizations working on 

women’s rights, sexual rights and feminist organizing using anti-rights propagandist 

approaches and outright authoritarianism. States are working towards even more 

impunity by working through all means to delegitimize the work done by Women 

Human Rights Defenders in addition to violating the rights of human rights defenders. It 

is imperative that this be seen for what it is; an attempt to weaken the human rights 

mechanism that is the ACHPR, and an anti-rights campaign. 
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